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In the Matter of

Dole for President, Inc. and Robert 1. Dole,
| as treasurer; Dole/Kemp '96, Inc., and

? Robernt J. Dole, as treasurer: Republican

| National Committee and Alec Poitevint, as
l treasurer; Senator Robert J. Dole

MURs 3533 and 3671

The Clinton/Gore '96 Pnimary Commuttee, lac.
and Joan Pollitt, as treasurer; The Democratic
National Committee, and Carl Pensky, as
treasurer; President William J. Clinton; and
Harold M. Ickes, Esquire

MUR S713

The Clinton/Gore 96 Primary Commuittee, Inc.

and Joan Polhtt, as treasurer; the Democratic

National Commmiitee, and Carol Pensky, as

treasurer; President William J. Clinton; Vice

| President Albert Gore, Ir.; and Clinton: Gore

i '96 General Committee, Inc., and Joan Pollit.
as treasurer

MURs $47 and 4543

B el S

STATEMENT COF REASONS
VICE CHAIRMAN DANNY L. McDONALD

I

The central issue deftberated in the above-cited matters mvolved vanous
advertisements produced, distnibuted. zired ar:d patd for by the Republican Natwonal
Committee (RNC) and the Dremocratic National Commuttee (DNC) duning the 199
presidential clection cycle. Spectficalty at issue was whether these national party
committees l:ad improperly coordinated the ads in guestion with their presumplive
presidential nominees and, by doing sc, made excessive in-kind contributions to these
candidates using prohibited non-federal funds in violation of the Federa! Elcution
Campaign Act ("the Act™). The General Counsel's recommendations ta the Commussion
were to find reason to believe violations of the Act accurred and to pursuc enforcemaen!
actions in these matters.
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The history of these matters at the Commission is long, fragmented and confusing
involving various externally-generated complaints, internally-generales) statutory audt
matters, and essentially two separate and distinct Commissions. My esteemed colicague,




Commissioner Scott E. Thomas, has recounted! this tortured history masterfully m fus
Statement of Reasons issued on May 23, 2000. See Statement of Reasons of
Commissioner Scott E. Thomas for MURs 45353 and 4671, 4713, 4407 and 4383 at 2.7
As such, this statement merely summarizes the essential information.

Initially, I joined my colleagues in voting unanimousky to approve reason-to-
believe findings in these matters on February 10, 1995." My votes were hased on the
underlying law and the Commission’s deliberations in Advisory Opintons 4938137 and
1985-14>. The then-Commission voted to pursue enforcement actions for possible
violations of the Act against the Democratic and Republican parties and the Clinton Gore
and the Dole/Kemp campaigns for giving and accepting excessive contrthutions through
so-called issue ads.

During the intervening time befween mny initial and most recent votgs in these
matters, however, circumstances at the Commissior changed substantialiv. First and
foremost, thez composition of the Commission changed when three new conenissioners
joined the FIZC in the fall of 1998. Next. thete were sigmficant developments regarding
the two legal standards upon which the original findings were based. Cn June 24, 1994,
four Commissioners, Elliott, Mason, Sandstrom and Wold, issued a Statement of Ressions
objecting to the use of the shorthand reference “electioneering message”™ comtaned i
Advisory Opinion 1985-14, Fed. Elec. Camp. Fin. Guide (CCH Transfer Binder), € 3819
at 11,185, and noting that the “clectioneenng message”™ phrase never appeared at all m
Advisory Opinion 1984-15, Fed. Elec. Camp. Fin. Guide {CCH Transfer Bindery. €
5766.° Their Statement of Reasons disavowed the use of “electioneering message” as 3
legal standard for determining whether a communication was created “for the purpose of
influencing” a federal election but provided no guidance as to what test or tests should be
used instead.” Further, on Aungust 2, 1999, the United States District Count for the
District of Columbia issued its opinion in Federal Election Commission v, The Chnstian
Coalition, 52 F. Supp.2d 45 (D.D.C 1959). 1t suggested a definition of coondinanon far

' With respect to MURs 4533, 4671, 4307 and 3544, 1 wuted 10 find reasen-te-beleve thas the natana!
parties made, and the Clinton and Dole campaigns received, n-hind contmbunons in vielatnn of the Ad:

? Fed. Flec. Camp. Fin. Guide (CCH Transfzr Binder), € $766
* Fed. Elec. Camp. Fin. Guide (CCH Transfer Binder), € 5819 ar 11,135

* Sratement of Reasons of Vice Charrman Wold and Tommussioners Elhort, Mason. and Samdsrrom O the
Audits of "Dole for President Commuttee, Inc.” (Prinary). "Chaton Gore "%6 Promars Congmmes. ing ™
“Dole/Kemp 96, Inc.” (General). “Dole Kemp 96 Compharce Comemurtee, Inc ™ ({eneraly, “Clmton Gore
‘96 General Committee, Inc.,” and “Chinton Gore 96 General Election Lezal and Comphance Famd ™ & §
footnote 2.

5 My colleagues did not pusport to supetsede Advisery Opmions 1983-14 and 1984-15, bue mstrad
disagreed with the phrasing of the legal analysis conimed 10 the two apmons. See Statement fur e
Record in Audits of 1996 Clintor/Gore and DoleKemp Campaigns of Chaumman Sooet £ Thomaes and
myseif at 5,
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different than currently found in the statute or Commission regulations. On September
22, 1999, the same four Commissioners decided rot to appeal that decision.

Finally, two rulemakings are underway in various pending stages at the
Commission that potentially impact these circumstanices: (1} the “Coordination™
rulemaking seeks to devise a legal standard or standards for addressing coordination
dealing with party and non-party commuttees; and (2) the “Soft-Money™ ruiernalang sceks
to develop standards governing the raising and spending of soft money by naitonal party
committees. All of these developments created confusion at the Comemission and
rendered what previously was relatively well-settled law into unsettied legal tests and
standards unsuitable to base reason-to-believe: findings upon in these matters.

On January 11, 2000, the General Counsel submitted First General Counsel’s
Reports regarding MUR 4969 (Dole). MUR 4713 and MUR 4970 (Chirton} to the
Commissior for consideration.® The Commission did not approve the General Counsel's
recommendations regarding party issue ads and split 3-3 as 1o the 1996 ads. with
Commissiorters Mason, Thomas and Wold supporting the reason-to-believe
recommendations in the Dole and Clinton masters. while Commissioners Elliotr,
Sandstrom snd myself opposed.” Accordingly, these votes did not reflect a split along

party lines.

¢ Statement of Reasons of Comumissioner Scot E. Thomas for MUHs 4353 and 4671, 4713, 4407 and 3544
at 4 (“Because the composition of the Comunassion had changed, the General Couse! made fresh “reason-
to-believe” recommendations, rather than “probable cause to believe™ recommendatans baved o the carher
unanimous findings.”).

7 Specifically, with respect to MUR 4969 regarding the 1996 advertisernents, the Cowrusseon split 1-3 on
whether to find reason to believe the RNC violated 2 U.S.C. § $41afa}(2¥ A} by muking rreessive
contributions; 2 U.S.C. §441b{a) and 11 CF.R. § 162.5(b) by improperly using prohibited contnibnomany,
and 2 U.S.C. §434(b}{4) by improper reporting. The Commission sphit 3-3 on whether therr was reasen o
believe the Dole Committee violated 2 U S.C. § 441a(f) by knowingly accepting excessive contnbunions:; I
U.S.C. § 441l(a) by kmowingly accepting prohibited contribunions, 2 US.C. §§ 345a8bw Iy A and 338 1,
and 26 U.S.C. § 9035{a) by exceeding the overall expenditure imutation; and 2 US. T §§ $34bU 2wy and
434(b}4), and 11 CF.R. §§ 104.13(2}{1) and 104.13{a}{2) by urproper reporung  The Comstusson alie
split 3-3 on whether Senator Dole violated 2 U.S.C. § 3413{f) by knowmngly acceptmig exoasive
contributions; 2 U.S.C. § 431b{a) by knowngly accepting prolubited contnbunons: and 2 V5.0 §3§
44ta(b}{1){A) and 441a(f). and 26 U.S.C. § 2035(a) bv exceeding the averall expendiure Borutation

Stmilarly, with respect to the 1996 advernsements, the Commusston sphit 3-3 on whether to {ind teason to
believe thie DNC violated 2 U.5.C. § 441z(a}{2}A) for making excessive contribatiens, 2 U.S.C S4$Thial
and 11 C.F.R. § 102.5(b) for improperly usiug prohibited conmbutions; and 2 US4 §434bKS) for
umproper teporting.  With respect to the Prinmary Cotnrnuttee. the Commusson spht 1-3 on whether there was
reasen to believe the Committee violated 2 L:.S.C. § 431ath) for knowmgly accepumy exceisive
contributions; 2 U.S5.C. § 441b(3) for knowmngly accepting profubuted conmbutions, T U SO §3
441a(b)(1)}{A) and 441a(f), and 26 U.5.C. § 903 5(a) for exceeding the overall expenditure hrmatation. and 2
US.C. §§ 434(bY2)C) and 434(b}{3). and 11 C.F.I. §§ 104.13a 1) and 104.1Jean Iy for wmproper
reporting. The Commission also spiat 3-3 on whether President Chnton vielated 2 8.5 C. § 33157 for
knowingly accepting excessive contnibunions, T U.S.C. § 441bial for knowmngly aceeptng prokiintsd
contributions; and 2 U.S.C. §§ 431aib){ 1 ¥ A) and 341a(D), and 26 U .S.C § H35¢a) for exqceeding the
overzil expenditure limitation.
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As the record indicates, I did not vote to approve the Office of thie General
Counsel’s reccommendations regarding, the party issuc ads. My disagreement with the
General Counsel and some of my colizagues was based on two factors: the unsettied state
of the law and the apparent inconsistent application of the [aw governing whether the ads
were made “for the purpose of influencing” an election and whether thuse ads were
improperly coordinated.

First, because recent Commission actions hurled the refativelv well-settled law
governing advertisements into disarray, there appears to be no discermibie legal standard
on which to base a reason-to-believe finding in these matters. Second, mconsistent
application of the law by some of my colleagues on the other side has feft the
Commission vulnerable to a charge of arbitriiry enforcemnent if it were 1o proceed on cases
like these. As a result, the regulated community is left with little, if any, 1der as o whae
standard the Commission will apply in reviewing their activity. Given the wnsettied
nature of the law combined with the inconsistent application of the faw. I dechned to fnd
violations occurred in these matters.

Iv.

[ understand and appreciate the criticism of my colleague, Commissioner Scoft E.
Thomas. He appropriately notes I have always joined the affirming Commissioners
supporting reason-to-believe findings for simitlar party ads coordinated and made “for the
purpose of influencing” an election. See Staternent of Reasons of Commussioner Scot E.
Thomas for MURSs 4553 and 4671, 4713, 4407 and 4544 at 17. Likewise. [ agree my
votes rejecting the General Counsel’s recommendations, in part, were based on my view
the law has been confused and subsequently applied inconsistentlv by my colleagues on
the other side of the aisle.® Jd at 17,

The: Statement of Reasons issued by Commissioner Thomas carrectly sets forth
the specific legal and factual details of one of the most egregious examples, m my view,
of the inconsistent application of law. In MUR 4378, Commussioners Mason and Wold
refused to find violations against the National Republican Senatonial Commities and the
Republican senate campaign of Monmtanans for Rehberg based on the theory the socalled
issue ads aired during 1996 were for lobbyving purposes. On the other hand, the same two

However, with respect to the 1995 partv advertsernents, the Comprussion fadded w appeove the General
Counsel’s rexson-to-believe recommendations on the above stamatory violetions by ai 24 vate, with
Commissioners Mason and Wold supporting the findings and Corgrusthioners By, Sendseraer, Thormas,
and myself opposed.

® Because my Republican colfeagues routnely oppoie making reason-fo-beleve finding m these matters,
the Commission has split numierous t:mes on whether advertisernents constitute -kl cominbmtanm fom
national party committees to the presidentizl commuttees or to speaific candidates. Those orarms s opla
votes send muxed and confusing messages to the regalated convaunuty regardimyg e enforneainhoy of duwse
marters.




Commissioners supported finding violations for similar ads aired in 1993 and 1996 #s the
DNC and the RNC and the Clintor/Gore campaign and the DoleKemp campuigs. Then
said at the table that the degree of coordination in the Dole and Clinton MU Rs was much
greater than in pricr examples.

V.

Given the unsettled nature of the law snd the apparent inconsistent agprhwaton af
the law govemning whether ads are made “for the purpose of influencing” an ¢lection ard
improperly coordinated, 1 respectfully, and correctly. dechined to find that rexson-to-
believe violations of the Act occurred 1n these matters.
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